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ISSUES PRESENTED 

1. Is it permissible to use other-acts evidence to show a 
motive on the part of the defendant to control the 
victim in the context of a domestic relationship? 

The circuit court concluded that motive to control was 
a permissible purpose for other-acts evidence. 

The court of appeals concluded that motive to control 
was a permissible purpose and held that Wis. Stat. 
§ 904.04(2)(b)l. expressly allowed for the admission of 
evidence of similar acts committed against a different 
victim. 

This Court should conclude that establishing a motive 
to control is a permissible purpose for other-acts 
evidence and the Court should make clear that a 
permissible purpose is any purpose other than to 
establish propensity. 

2. Is other-acts evidence relevant to the issue of intent if 
the defense is that the victim is lying and the charged 
acts never occurred? 

The circuit court concluded that the other-acts 
evidence was relevant. 

The court of appeals held that the other-acts evidence 
was relevant and highly probative to the issue of 
intent and motive. 

This Court should conclude the same. 



STATEMENT ON ORAL ARGUMENT 
AND PUBLICATION 

As with most cases accepted for review by this Court, 
oral argument and publication are appropriate. 

INTRODUCTION 

The petitioner, Anton R. Dorsey, was convicted of 
misdemeanor battery, disorderly conduct, and aggravated 
battery for physically assaulting his girlfriend, C.B., on two 
separate occasions. He appealed his conviction, arguing that 
the jury should not have heard evidence about similar abuse 
of his former girlfriend, R.K. He now seeks review of the 
court of appeals' decision affirming his conviction. See State 
v. Dorsey II, No. 2015AP648-CR, 2016 WL 7108525 (Wis. Ct. 
App. Dec. 6, 2016) (unpublished per curiam). (R-App. 102-
10.)1 

Dorsey argues that the other-acts evidence was 
improperly admitted because it was admitted for an 
improper purpose-to establish a motive to control the 
victim-and because it was not relevant to the issue of 
intent. Dorsey is wrong. There are an infinite number of 
proper purposes for other-acts evidence, of which motive is 
one. And the other-acts evidence here was relevant because 
it directly related to and was probative of the jury's 
determination of motive and intent. 

In rejecting Dorsey's arguments, this Court will need 
to address what effect Wis. Stat. § 904.04(2)(b)L has on a 

1 On August 30, 2016, the court of appeals issued an authored 
opinion that it withdrew sua sponte on September 27, 2016. That 
opinion will be referred to as Dorsey I. On December 6, 2016, the 
court of appeals issued a new per curiam opinion. That opinion 
will be referred to as Dorsey II. 
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circuit court's determination to admit or exclude other-acts 
evidence. That subparagraph, new in 2014, is specific to the 
admission of other-acts evidence in sensitive crimes, like 
domestic abuse. The court of appeals determined that 
subparagraph (2)(b) 1. had little effect and allowed latitude 
in the sense that the other-acts evidence can be an act 
committed against a different victim. This Court should 
reject the court of appeals' interpretation because it read 
language out of the statute and rendered subparagraph 
(2)(b)l. superfluous to Wis. Stat. § 904.04(2)(a). 

Rather, this Court should conclude that Wis. Stat. 
§ 904.04(2)(b) 1. has a plain language interpretation that 
permits the use other-acts evidence of the accused in a 
criminal proceeding alleging a specified crime so long as the 
other act is similar to the charged conduct, and without 
regard to who was victimized. Alternatively, if the Court 
disagrees with the State's plain language interpretation, it 
should conclude that Wis. Stat. § 904.04(2)(b)l. permits a 
greater latitude of proof in establishing that other-acts 
evidence is admissible, and thus provides for the more 
liberal admission of that evidence. Under either 
interpretation, and in any event, the circuit court did not err 
when it concluded that R.K.'s testimony was relevant and 
admissible other-acts evidence. Thus, Dorsey's conviction 
should be affirmed. 

SUPPLEMENTAL STATEMENT OF THE CASE 

Dorsey was charged with one count of strangulation 
and suffocation, one count of misdemeanor battery, one 
count of disorderly conduct, and one count of aggravated 
battery. (R. 1:1-2.) He was charged as a repeat offender on 
all counts and the counts of disorderly conduct and 
aggravated battery included the domestic abuse surcharge. 
(R. 1:1-2.) After a jury trial, Dorsey was acquitted of the 
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charge of strangulation and suffocation, but found guilty on 
all other counts. (R. 15:1-4.) 

All charges concerned Dorsey's actions against C.B., 
who was Dorsey's girlfriend at the time. (R. 1:3.) The charge 
of strangulation and suffocation arose from Dorsey's actions 
in October 2013. (R. 1:1-3.) Dorsey met C.B. and her friends 
out at a bar in downtown Eau Claire. (R. 34:76, A-App. 63.) 
Someone came into the bar whom Dorsey did not like, and 
he told C.B. that he was going to the car and would wait for 
her. (R. 34:77-78, A-App. 64-65.) C.B. told Dorsey that he 
could leave and go home. (R. 34:78, A-App. 65.) Dorsey did 
not leave the bar. (R. 34:78, A-App. 65.) 

Later that evening, the couple left the bar with C.B.'s 
friends. (R. 34:78, A-App. 65.) Dorsey drove, and after 
dropping off C.B.'s friends at their homes, Dorsey became 
upset with C.B. about what had occurred at the bar. 
(R. 34:78-79, A-App. 65-66.) Dorsey accused C.B. of not 
trusting him and not thinking w:ell of him. (R. 34:79, A-App. 
66.) C.B. told Dorsey that she was sick of arguing and she 
was "done" with their unhealthy relationship. (R. 34:80, A­
App. 67.) Dorsey pulled the car over to the side of the road, 
locked the car doors, pushed C.B.'s head against the window, 
and accused C.B. of seeing someone else. (R. 34:80, A-App. 
67.) 

C.B. was able to get out of the car and began walking 
towards her home. (R. 34:80, A-App. 67.) Dorsey followed 
and when he reached C.B., he grabbed her by the neck. 
(R. 34:80-81, A-App. 67-68.) The next thing C.B. 
remembered was Dorsey pulling C.B. off the ground and 
asking her why she was doing this to him. (R. 34:81, A-App. 
68.) Dorsey then apologized profusely and followed C.B. 
home. (R. 34:82, A-App. 69.) 
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The charge of misdemeanor battery arose from 
Dorsey's actions in December 2013 or January 2014. (R. 1:1-
2; 34:84-85, A-App. 71-72.) Dorsey was at C.B.'s home when 
he became upset. (R. 34:85, A-App. 72.)2 C.B. was on her bed, 
facing away from Dorsey because she did not want to talk to 
him. (R. 34:85, A-App. 72.) Dorsey insisted on discussing the 
issue, turned C.B. around and "flipped" his finger at her lip, 
causing her to bleed. (R. 34:85, A-App. 72.) He then threw a 
Kleenex box at C.B. and asked her why she lies to him all 
the time. (R. 34:85, A-App. 72.) Dorsey grabbed C.B. by the 
arm and the waist to force C.B. to make eye contact with 
him, at which point he spat in her face. (R. 34:85-86, A-App. 
72-73.) When C.B. tried to turn away, Dorsey hit her with 
an open hand on the side of her head. (R. 34:86, A-App. 73.) 

Dorsey began living with C.B. in February 2014. 
(R. 34:88-89, A-App. 75-76.) The charges of disorderly 
conduct and aggravated battery arose from Dorsey's actions 
in March 2014. (R. 1:1-2.) Dorsey and C.B. had planned to 
go out for a drink when Dorsey began to question why C.B. 
was talking to her husband, from whom she was separated. 
(R. 34:90, A-App. 77 .) While still in the car, Dorsey 
demanded to see C.B.'s phone and began to read her text 
messages. (R. 34:90, A-App. 77.) He discovered some 
messages between C.B. and a male friend and accused C.B. 
of sleeping with that male friend. (R. 34:90, A-App. 77.) Out 
of fear, C.B. got out of the car and tried to get the attention 
of a person in an office located near the bar. (R. 34:91, A­
App. 78.) Dorsey followed her and pushed her against the 
side of the building. (R. 34:91, A-App. 78.) At that time, some 
people walked by, and Dorsey and C.B. went back to the car 

2 C.B. could not remember what started the argument. (R. 34:85, 
A-App. 72.) 
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to talk briefly. (R. 34:91, A-App. 78.) Dorsey stayed at the 
bar and C.B. returned home. (R. 34:91-92, A-App. 78-79.) 

When Dorsey returned home that night, there was no 
discussion of what occurred. (R. 34:92, A-App. 79.) The next 
morning, C.B. awoke to find Dorsey approximately four 
inches from her face. (R. 34:92, A-App. 79.) Dorsey was upset 
with C.B., but C.B. attempted to ignore Dorsey and get out 
of the house as quickly as possible. (R. 34:92, A-App. 79.) 
C.B. was not able to leave the home before her sons left for 
school, and after her sons had left the home, Dorsey hit C.B. 
in the head with a fist. (R. 34:92-93, A-App. 79-80.) When 
C.B. tried to get away, Dorsey pulled her back by her hair 
and hit C.B. in the head, this time with an open hand. 
(R. 34:93, A-App. 80.) 

Dorsey accused C.B. of seeing someone else, asked why 
she kept lying to him, and hit her again. (R. 34:93, A-App. 
80.) The conversation went back and forth for a while until 
C.B. was able to convince Dorsey that she had to call into 
work before someone came looking for her. (R. 34:93-94, A­
App. 80-81.) Dorsey had C.B.'s cell phone and threw it ·at 
C.B.'s chest, which resulted in a bruise to C.B.'s chest. 
(R. 34:94, A-App. 81.) C.B. grabbed the phone and ran out of 
the house. (R. 34:95, A-App. 82.) She was able to drive away 
and call her friend Lori to tell her what happened. (R. 34:95, 
A-App. 82.) 

A few days later, C.B. reported the abuse to the police. 
(R. 1:2-3.) Based on her report, the State charged Dorsey 
with one count of strangulation and suffocation, one count of 
misdemeanor battery, one count of disorderly conduct, and 
one count of aggravated battery. (R. 1:1-2.) 

Before trial, the State moved the court to admit 
evidence that Dorsey committed acts of domestic violence 
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against his previous girlfriend, R.K. (R. 9, A-App. 58-62.)3 In 
2011, Dorsey was convicted of domestic battery, with two 
counts of domestic false imprisonment and disorderly 
conduct dismissed but read in. (R. 9: 1, A-App. 58.) The State 
attached the criminal complaint to its motion to establish 
what R.K. would testify to at trial. (R. 9:6-10, R-App. 133-
37.) 

According to the complaint, in June 2011, R.K. was 
pregnant with Dorsey's child. (R. 9:9, R-App. 136.) R.K. was 
sure Dorsey was the father of her baby, but did not want . 
Dorsey to disclaim his child one day if Dorsey became angry 
with her. (R. 9:9, R-App. 136.) She asked Dorsey to take a 
paternity test. (R. 9:9, R-App. 136.) Dorsey became upset 
and accused R.K. of being unfaithful. (R. 9:9, R-App. 136.) 

Dorsey left, but later that night R.K. picked up Dorsey after 
he got into some trouble. (R. 9:9, R-App. 136.) At that time, 
Dorsey spat on R.K. (R. 9:9, R-App. 136.) After R.K. and 
Dorsey had returned home, the argument continued and 
Dorsey dragged R.K. down the stairs and out of the home. 
(R. 9: 10, R-App. 137 .) This resulted in abdominal trauma, for 
which R.K. sought medical treatment. (R. 9:10, R-App. 137.) 

In November 2011, R.K. and Dorsey got into an 
argument because Dorsey felt that R.K. was not respecting 
him. (R. 9:8, R-App. 135.) Dorsey told R.K. to leave, and as 
she was leaving, Dorsey threw a baby's bottle and a shoe at 
her. (R. 9:8, R-App. 135.) He then got up and pulled R.K. 
back by her hair, locked the door to the home, and hit her in 

3 There was also potential other-acts evidence concerning a third 
woman. The State, however, did not seek admittance of that 
evidence because it did not believe the actions were similar to the 
charged conduct. (R. 33:11, A-App. 52.) 
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the head with a shoe, pushed her, and kicked her as she fell 
to the floor. (R. 9:8-9, R-App. 135-36.) 

The State's purpose for seeking to introduce the 
evidence was to establish Dorsey's "intent and motive to 
cause bodily harm to his victim and to control her within the 
context of a domestic relationship." (R. 9:2, A-App. 59.) The 
State believed the other-acts evidence was relevant because 
the acts of domestic violence against R.K. were similar to the 
charged acts in this case and the evidence related to Dorsey's 
intent and motive to harm C.B. (R. 9:2-3, A-App. 59-60.) 

Regarding the similarity of the acts, all of the acts 
occurred in or near the home of the victims and when Dorsey 
did not believe he was being properly respected. (R. 9:3, A­
App. 60.) The acts were also similar in that Dorsey restricted 
movement of his victims. (R. 9:3, A-App. 60.) The State then 
submitted that any undue prejudice could be mitigated 
through the use of a cautionary instruction. (R. 9:4-5, A­
App. 61-62.) 

During the hearing on the State's motion, the defense 
argued that the other-acts evidence was not relevant 
because Dorsey was denying all of C.B.'s accusations. 
(R. 33:3-4, 6-7, A-App. 44-45, 47-48.) The defense argued 
that the State was attempting to admit the evidence simply 
to bolster the credibility of C.B. (R. 33:4, A-App. 45.) 

The circuit court concluded that pursuant to Wis. Stat. 
§ 904.04(2)(b)l., the greater latitude rule applied to this case 
and the other-acts evidence was probative of Dorsey's motive 
to control C.B. (R. 33:11-12, A-App. 52-53.) While the acts 
occurred approximately two years apart, the gap in time 
could be attributed to the fact that Dorsey was on probation 
for the previous assaults. (R. 33: 12, A-App. 53.) The court 
concluded that the acts were similar and that, with the use 
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of a cautionary instruction, the probative value of the other­
acts evidence would outweigh any prejudice. (R. 33:12, A­
App. 53.) 

At trial, R.K. testified consistently with the 
information in the criminal complaint. (R. 34:187-95, A-App. 
115-23.) Dorsey was convicted of misdemeanor battery, 
disorderly conduct, and aggravated battery. (R. 20, 21, A­
App. 38-41.) He was acquitted of the strangulation charge. 
(R. 15:1.) Dorsey appealed his conviction, arguing that the 
circuit court erroneously admitted other-acts evidence. 

On appeal, the court of appeals concluded that the 
circuit court misinterpreted Wis. Stat. § 904.04(2)(b) 1., but 
the other-acts evidence was admissible pursuant to Sullivan 
without the use of the greater latitude rule. See generally, 
Dorsey II, 2016 WL 7108525. (R-App. 102-10.) The court 
concluded that establishing Dorsey's intent and motive to 
cause bodily harm to C.B. and to control her within the 
context of a domestic relationship were proper purposes for 
other-acts evidence and the other-acts evidence was 
relevant. Dorsey II, 2016 WL 7108525, 1 25-27, 34. (R-App. 
107-08.) 

Dorsey petitioned this Court for review and the State 
asked the Court to accept Dorsey's petition to interpret Wis. 
Stat. § 904.04(2)(b) 1. 

STANDARD OF REVIEW 

Statutory interpretation presents a question of law 
that is reviewed de novo. State v. Stenklyft, 2005 WI 71, iJ 7, 
281 Wis. 2d 484, 697 N.W.2d 769. 

The proper admission or rejection of other-acts 
evidence is a question of discretion. State v. Sullivan, 216 
Wis. 2d 768, 780-81, 576 N.W.2d 30 (1998). This Court will 
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uphold the circuit court's exercise of discretion if the circuit 
court applied the relevant facts to the proper legal standards 
a·nd reached a conclusion that a reasonable judge could 
reach. Id. 

SUMMARY OF THE ARGUMENT 

Before 2014, the admission of other-acts evidence in 
cases of domestic abuse was controlled by Wis. Stat. 
§ 904.04(2) and the three-pronged Sullivan analysis. 
Pursuant to Wis. Stat.§ 904.04(2)(a) and Sullivan, the State 
may use other-acts evidence in a criminal case so long as the 
evidence: (1) is offered for an acceptable purpose; (2) is 
relevant; and (3) its probative value is not substantially 
outweighed by the danger of unfair prejudice. Sullivan, 216 
Wis. 2d at 772-73. 

In 2014, the Legislature modified Wis. Stat. 
§ 904.04(2) by adding Wis. Stat. § 904.04(2)(b)l., which 
applies to the use of other-acts evidence for specific crimes, 
including domestic abuse. The plain language of that new 
subparagraph establishes that in specific circumstances, 
evidence of a similar act by the accused is admissible. Thus, 
subparagraph (2)(b) 1., not Sullivan, controls the admission 
of other-acts evidence when the accused has been charged 
with one of the specified crimes. Here, Dorsey was charged 
with a similar act of domestic abuse, subparagraph (2)(b) 1. 

controls, and under that subparagraph the other-acts 
evidence was plainly admissible. Thus, the circuit court did 
not erroneously exercise its discretion when it admitted the 
evidence. 

Alternatively, when the Legislature enacted Wis. Stat. 
§ 904.04(2)(b)l., it codified and expanded the judicially 
created greater latitude rule to permit a greater latitude of 
proof as to other like occurrences. That rule "applies to the 
entire [Sullivan] analysis of whether evidence of a 
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defendant's other crimes was properly admitted at trial." 
State v. Davidson, 2000 WI 91, ,r 51, 47, 236 Wis. 2d 537, 
613 N.W.2d 606. Here, the circuit court properly admitted 
the other-acts evidence because the evidence satisfied the 
Sullivan factors. The State offered the evidence for a proper 
purpose, the evidence was relevant to the issues of Dorsey's 
motive and intent, and the evidence was not unduly 
prejudicial. If it was questionable whether the other-acts 
evidence was admissible under Sullivan, the application of 
the greater latitude rule tipped the scales in favor of 
admission. 

ARGUMENT 

I. Wisconsin Stat.§ 904.04(2)(b)l. provides a circuit 
court with more discretion to admit similar 
other-acts evidence than that provided under 
the traditional Sullivan analysis. 

"[T]he purpose of statutory interpretation 1s to 
determine what the statute means so that it may be given 
its full, proper, and intended effect." State ex rel. Kalal v. 
Circuit Ct. for Dane Cty., 2004 WI 58, ,r 44, 271 Wis. 2d 633, 
681 N.W.2d 110. The Court begins with the plain language 
of the statute. Id. ,r 45. If the statutory language is 
unambiguous, the Court simply applies the ordinary and 
accepted meaning of the language to the facts presented in 
the case. Id. ,r,r 45-46. 

"[A] statute is ambiguous if it is capable of being 
understood by reasonably well-informed persons in two or 
more senses." Id. ,r 4 7. "Wisconsin courts ordinarily do not 
consult extrinsic sources of statutory interpretation unless 
the language of the statute is ambiguous." Id. ,r 50. 
"Extrinsic sources" are "resources outside the statutory 
text-typically items of legislative history." Id. 
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A. The plain language of Wis. Stat. 
§ 904.04(2)(b)l. reads that similar other-acts 
evidence is admissible in the prosecution of 
specified crimes. 

A plain language reading of the Wis. Stat. 
§ 904.04(2)(b)l. establishes that other-acts evidence is 
admissible in a criminal proceeding alleging the specified 
crime(s) without regard to who was victimized.4 

Subparagraph (2)(b) 1. reads in relevant part: 

evidence of any similar acts by the accused 1s 
admissible, and is admissible without regard to 
whether the victim of the crime that is the subject of 
the proceeding is the same as the victim of the 
similar act. 

Wis. Stat. § 904.04(2)(b)l.5 

The State's plain language interpretation is based 
upon two important factors. First, there is a comma before 
the word "and." Thus, the sentence contains two 
independent clauses. See The Chicago Manual of Style § 6.28 
(16th ed. 2010). The second clause does not modify the first. 

Second, the phrase "is admissible" is repeated in both 
clauses. If the second clause modified the first, there would 
be no reason to repeat that phrase. Rather, the sentence 
reads that the evidence is admissible, and if the other act 
was committed against a different victim, that does not 
change the fact that the evidence is admissible. Thus, as 

4 The State is purposely not including any titles in its plain 
language analysis. See Wis. Stat. § 990.001(6) ("The titles to 
subchapters, sections, subsections, paragraphs and subdivisions 
of the statutes and history notes are not part of the statutes."). 

s A copy of Wis. Stat. § 904.04 can be found in the appendix at 
page 101. 
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long as the evidence is relevant under Wis. Stat. § 904.01 
and not subject to exclusion under Wis. Stat. § 904.03, any 
similar act by the accused is admissible.s Period. 

Thus, the court of appeals misread the statute when it 
concluded that "the only greater latitude provided in 
admission of evidence in domestic abuse cases is the ability 
to admit other acts evidence 'without regard to whether the 
victim of the crime that is the subject of the proceeding is the 
same as the victim of the similar act."' Dorsey II, 2016 WL 
7108525, 1 22. (R-App. 106.) That interpretation reads the 
"is admissible, and" language out of subparagraph (2)(b) 1. 

The State acknowledges that its plain language 
interpretation potentially runs afoul of Wis. Stat. 
§ 904.04(2)(a), which provides that "other-acts evidence 
cannot be used to prove a person's character through 
circumstantial evidence of conduct, but instead must be used 
for a permissible purpose." See State v. Hurley, 2015 WI 35, 
1 56 n.15, 361 Wis. 2d 529, 861 N.W.2d 174.7 The only 
exception is Wis. Stat. § 904.04(2)(b)2., which allows the use 
of propensity evidence in cases of first-degree sexual assault 
and first-degree sexual assault of a child if that evidence is a 
prior conviction. See Wis. Stat. § 904.04(2)(a) and (2)(b)2. 

Subparagraph (2)(b)l. is not excepted. from the 
prohibition against propensity evidence. However, "[i]t is 
well-settled 'that where two conflicting statutes apply to the 
same subject, the more specific controls."' State ex rel. 

6 The admissibility of all evidence is subject to the relevancy and 
general exclusionary statutes. 

7 See Kalal, 271 Wis. 2d 633, ,r 49 ("It is certainly not inconsistent 
with the plain-meaning rule to consider the intrinsic context in 
which statutory language is used .... "). 
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Hensley v. Endicott, 2001 WI 105, ,r 19, 245 Wis. 2d 607, 629 

N.W.2d 686 (citation omitted). Subparagraph (2)(b)l. is 
undeniably more specific than paragraph (2)(a). 

Subparagraph (2)(b) 1. is specific to criminal prosecutions 

and is limited to the use of evidence of similar acts 

committed by the accused in cases in which the accused is 
charged with a specific crime. Paragraph (2)(a), on the other 

hand, is not specific to criminal prosecutions, it is not 

specific to similar conduct, and it is not specific to conduct of 

the accused. Thus, this Court should conclude that Wis. Stat. 

§ 904.04(2)(b)l. controls and establishes that other-acts 
evidence of similar conduct by the accused is admissible in 

the prosecution of specific crimes without regard to who was 

victimized. 

As applied here, this Court should find that the other­
acts evidence was admissible under subparagraph (2)(b)l. 

First, Dorsey was charged with a crime of domestic abuse 
which is defined, in part, by Wis. Stat. § 968.075(1) as an 

adult person intentionally inflicting physical pain or injury, 
or inflicting the fear of imminent pain or injury against an 

adult with whom the person resides. See Wis. Stat. 
§ 968.075(1)(a) 1. and 4. The charges of disorderly conduct 

and aggravated battery resulted from actions that occurred 

in March of 2014, when Dorsey was living with C.B. 
(R. 34:88-89, A-App. 75-76.) Dorsey's actions resulted in 
physical pain and injury to C.B. (R. 34:92-94, A-App. 79-81.) 

And those charges were subject to the domestic abuse 
surcharge under Wis. Stat. § 973.055. (R. 1:1-20.) Because 
Dorsey was charged with domestic abuse crimes, 

subparagraph (2)(b)l. controlled the consideration of other­

acts evidence. 

Second, there is no dispute that the acts of domestic 
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abuse that Dorsey committed against R.K. were similar to 
the acts committed against C.B. The similarities include: 

1. The arguments that preceded the assaults against 
R.~. and C.B. generally concerned Dorsey's allegations 
that his partners were unfaithful or disrespectful. 
(R. 34:79, 90, 93, A-App. 66, 77, 80; 9:8-9, R-App. 135-
36.) 

2. All of the assaults occurred when the victim was 
isolated in her home or vehicle or when no other 
persons were in the area. (R. 34:79-82, 85-87, 90-93, 
A-App. 66-69, 72-74, 77-80; 9:8-10, R-App. 135-37.) 

3. In both the June 2011 and February 2014 incidents, 
the assaults occurred well after the arguments had 
ended, and in both incidents Dorsey had spent time at 
a bar after the arguments. (R. 34:91-92, A-App. 78-79; 
9:9-10, R-App. 136-37 .) 

4. In both the November 2011 and October 2013 
incidents, Dorsey attempted to lock both of his victims 
in spaces under his control. (R. 34:80, A-App. 67; 9:8-
9, R-App. 135-36.) 

5. In both the June 2011 and January 2013 incidents, 
Dorsey spat on his victims. (R. 34:85-86, A-App. 72-
73; 9:9, R-App. 136.) 

6. In both the November 2011 and February 2014 
incidents, Dorsey threw objects at his victims and 
pulled his victims back under his control by their hair. 
(R. 34:93-94, A-App. 80-81; 9:8-9, R-App. 135-36.) 

7. Both victims had similar responses to Dorsey's 
assaults and, as is common in domestic abuse 
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situations, maintained their relationships with Dorsey 
for an extended period after the abuse began. 

Finally, there was no basis for excluding the evidence 
as irrelevant or pursuant to Wis. Stat. § 904.03. Relevant 
evidence is "evidence having any tendency to make the 
existence of any fact that is of consequence to the 
determination of the action more probable or less probable 
than it would be without the evidence." See Wis. Stat. 
§ 904.01. That is an expansive definition, and that 
"expansive definition ... is the true cornerstone of the 
Wisconsin Rules of Evidence." 7 Daniel D. Blinka, Wisconsin 
Practice Series: Wisconsin Evidence, § 401.1 at 97 (3d ed. 
2008). Due to the expansive definition of relevance and the 
express statement in Wis. Stat. § 904.04(2)(b) 1. that the 
other-acts evidence can be acts committed against a different 
victim, there are very narrow grounds upon which to exclude 
other-acts evidence as irrelevant. s 

A court can exclude relevant evidence pursuant to Wis. 
Stat. § 904.03, which "invests the trial court with the 
authority to balance the probative value of the evidence 
against countervailing facts such as unfair prejudice, 
confusion of the issue, and waste of the court's time." Blinka, 
supra, § 403.1 at 134. However, as applied to Wis. Stat. 
§ 904.04(2)(b) 1., section 904.03 presents little barrier to the 
admission of other-acts evidence for sensitive crimes. This is 
because Wis. Stat. § 904.04(2)(b)l. is specific to similar 
conduct of the accused and in the other-acts context, the 
probative value of the evidence is generally related to the 

s This is consistent with the "overarching purpose of the relevancy 
provisions in ch. 904," which "limit the power of the trial judge to 
exclude evidence on relevancy grounds." Blinka, supra, § 401.1 at 
97 (emphasis added). 
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similarity of the accused's conduct in both acts. See Sullivan, 
216 Wis. 2d at 786-87. Thus, in practice, if the evidence is 
admissible under Wis. Stat. § 904.04(2)(b)l., it would be 
unlikely that its probative value would be outweighed by 
other considerations. 

Here, the case against Dorsey turned on credibility, 
and evidence that establishes who to believe is always 
relevant. State v. Marinez, 2011 WI 12, ,r 34, 331 Wis. 2d 
568, 797 N.W.2d 399 (citing Blinka, supra, § 401.101 at 98). 
R.K.'s testimony would aid the trier of fact in determining 
who to believe by providing context for the domestic 
relationship between Dorsey and C.B. R.K.'s testimony 
would also assist the trier of fact in determining whether 
Dorsey intended to harm C.B. by providing the jury with a 
theory of motive-control. 

R.K.'s testimony was relevant and there was no reason 
to exclude her testimony pursuant to Wis. Stat. § 904.03. 
R.K. testified to two specific instances of assault. The limited 
nature of the evidence would not result in undue delay, 
waste of time, or needless presentation of cumulative 
evidence. There was no threat that the jury would confuse 
the issue or that the other-acts evidence would mislead the 
jury. R.K.'s testimony was not inflammatory in the sense 
that the acts she testified to were not disproportionally more 
egregious than the acts committed against C.B. Thus, there 
was no substantial threat of unfair prejudice. As the court of 
appeals concluded, "the State established that the other-acts 
evidence would be probative-indeed, highly probative-to 
the issue of motive and intent, and is relevant in that sense." 
Dorsey II, 2016 WL 7108525, ,r 40. (R-App. 109-10.) 

In sum, a plain language reading of the Wis. Stat. 
§ 904.04(2)(b)l. establishes that other-acts evidence is 
admissible in a criminal proceeding alleging the specified 
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crime(s) without regard to who was victimized. Here, the 
other-acts evidence was admissible pursuant to Wis. Stat. 
§ 904.04(2)(b)l. because Dorsey was charged with a crime of 
domestic abuse, the other-acts evidence was similar to the 
charged conduct, and there was no basis for excluding the 
evidence under Wis. Stat. §§ 904.01 or 904.03. Thus, the 
circuit court did not err when it admitted the other-acts 
evidence. 

B. Alternatively, Wis. Stat. § 904.04(2)(b)l. 
provides that similar other-acts evidence 
should be admitted with greater latitude. 

1. The Legislature enacted an arguably 
ambiguous statute when it created 
Wis. Stat. § 904.04(2)(b)l. 

Even if this Court disagrees with the State's plain 
language interpretation, the circuit court's decision to admit 
the other-acts evidence should be affirmed. As addressed 
below, subparagraph (2)(b)l. is arguably ambiguous. 
However, reading the subparagraph in conjunction with the 
rest of the statute, its title, and its legislative history, makes 
clear that the subparagraph is a codification of the greater 
latitude rule. If this Court rejects the State's plain language 
interpretation, the next best reading of subparagraph 
(2)(b)l. is that it codified and expanded the judicially created 
greater latitude rule, which allows courts to permit a greater 
latitude of proof as to other like occurrences. 

The subparagraph is arguably ambiguous because it 
has been subject to more than one reading by reasonably 
well-informed persons. The court of appeals has twice 
interpreted Wis. Stat. § 904.04(2)(b)l. The court first briefly 
addressed the subparagraph in State v. Hall, No. 
2015AP479-CR, 2016 WL 1564201 (Wis. Ct. App. Apr. 19, 
2016) (unpublished per curiam). (R-App. 129-32.) It 
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